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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEmALn C, Mann
ATVORNEY GEstenAL

Jr’;fWZZ ERS

Honorable Tom Ssay
County Attorney
Pottsr County
Amarilleo, Texas

Dear 8ir:

they nay sell Y
1i8%ed in sush article?

_ ¥e have oare 2
1940, 4n whieh you raquest “the
Queations propounds .

¥ your letter of April 25,
bn 0of thls department on

"ATS X of pleces. of Xusingss af the
types enuxéreféd {a intiole %87,/ Penal Code, re-
stricted(in fteas 2dy s&ll 0 the
1tems 1listed\in sucharticle? More spscifiocally,
sgtaurants, ete, per-
ars, ¢igersttes, neg-
end nsy garsges, and rill-
omobile perts and accessoriea?"

owledge with thanks your mble diecuseion of
isation of authorities set forth i{n your

283, Penal Cods, Vernon's Annotated Statutss,
ul to work on Sunday, reads:

"iny person who shall lsbor, or gsoampel,
force, or cblige his employse, workmen, oOr ap-
preaticss to lador on Sundsy, or any person who
shall hunt gams of zay kind whatsosver oa Sunday
within one-half aile of any ohurch, sohool houss,

Biig
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or privete residence, shall be fined not less
than ten nor nore than fifty dollars. Act Dec.
16, 1863, Aot Dec. 2, 1887. Acts 1887, p. 108."

Article 284, excepting certain types and kinds of

work, reads:

da’n

"The preceding artiole shall not apply to
household duties, works of neocessity or ocharity;
nor to necsssary work on farms or plantations in
ordsr to prevent the loses of any orop; nor to the
running of steamboats and other water orafts, rail
cars, wagon trains, common ocarriers, nor to the de-
livery of goods by them or the receiving or atoring
of said goods by ths partles or their agents to whom
said goods ere deliversd; nor to stages oarrying the
United States mall or passengaers; nor to foundries,
sugar mills, or herder. who have a herd of stook
actually gathered and under herd; nor to persons
traveling; nor to ferrymsen or keepars of toll
bridges, keepers of hotels, doarding houses and res-
taurants and their servante; nor to keespers of
liveary stables and thelr servants; nor to any person
vho oonscientiously delieves that the seventh or
any other day of the wesk ought to be obsarved as
the Sabdbath, end who ectually refrains froam business
and labor on thet day for religious reassons. Aot
Dec., 2, 1871, Aots 1871, p. 62, Amended in revis-
ing 1879."

Artiols 286, prohiditing the sale of goods on Sun-
reads:

*Any msrchant, grocer, or dsaler in wares or
merchandise, or trader in any businese whatscever,
or the propristor of any place of publioc amusement,
or the agent or employe of any such person, who
shall sell, barter, or psrait his place of business
or place of public smusexnent to be open for the pur-
pose of traffic or pudblic amusement on Sunday, shell
be fingd not less than twenty por more than fifty
d4ollara, The tera place of publio amuseaent, shall
be oconstrusd to mean oircuses, theaters, varisty
theaters and such other amusemnents as are exhibited
and for which an sdaission fee i3 chargad; and shalil
2180 include dances at disorderly houses, low dives
and places of like ocharacter, with or without fess
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fér edmission. Act Deo., 2, 1871, Acts 1883, b. 66,
Acts 1887, p, l08."

AP8161¢-287; a0 sngnded {n 19)), ‘l""‘ﬁsfécrtain
at¥idles axnd amusémsnte, readsy '

. "The preceding Article shall not apply to
marxets or dealers i provisions as %o sales
of provisioni #dé dy:Shem defore nine etelosk
RiMif A6P7t8 ‘thd:saleé of burisl or ahriuding
ne$4riel ¢ Hewipapers,‘lde, 1e¢ oread; Wilw, nos
0 aiyﬂicpﬂln&-or*tciﬂ rdpn‘orftolchOni‘iotlagcai
st ang 'Béir of thé day eF aight, nor to Redpers
or d ‘4%ores, hotels, bdoarding houses, resteu-
rants, livery stables, bath houses, or ice deal-
ers, 20y 6 telegraph or Selephone offfces, nor $0
sales of gasoline, or other sotor fuel, mod to -
velilcle ludricants, nor te motion ploture shows.
oy theatres operated in any inoorporated éity
or town, after one o'olook P, N. | '

"Seo, 2. The Commissioners or City Council
of the tSownd or eities in which s&4id amotion
‘Jlcture shows or theatres are ioocated shall have -
$he -right .and :power By proper ordinancs to prohibit
Or regulete the keeping open or showing of such
motion pieturs shows or theatris 6n Sunday. Acts
1925, 39th Lég., p. 347, -oh. 139, 1 1 Aota 19M1,
L2nd Leg€.; P, 195, 61, 116.' b :

The above quoted artioles have appeared in previous
difications of the Texas statutes wnder $he srtiole numbers
% indtcated by the -following tedles -

1879 - 1898 B U 1928
183 196 299 28y -
184 19 300 28,
185 19 301 285
186 199 302 286
186a (1887) 200 303 287
“p The gansral validity of the Sunday laws and the ex-

tion of eertain ocoupations and artisles of merchandise

Wave bsen reoognized and upheld dy the oourte. (39 Tex. Jur,



Honoradble Toa Seay, Page 4

858, ot seq.)

Artiocle 284, supra, sxpressly excepts froam the pro-
pidition ezainst lador on Sunday, "works Of necessity or ohar-
ity." It is to be noted, however, that there is no such ex-
eaption on sccount of necessity froam the prohivition against
ssles of goods on Sunday,

The fact that Artiele 287 reads merely to exoept
*keepers of drug stores, hotels, boarding houses, restaurants,
eses® at0,, without excepting specifio items handled and sold
¥y smuch firams, aight, on ths face of it, be oonstrued zs a

sneral exception. But a higtoriocsl survey makes sueh s hold-
impossidle., '

The Act of 1871 (General Laws, Ssoond Session, 12th
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Leg., p. 62), entitled, "An Aot t'0 Punish Certain Offenses Conm-

aitted on Sunday,” in Seotion 4, makes it unlawful to operate
€ business on Sunday, within the oity limits, between 9.00 A.M,
end 4L.00 P.M., "provided, that nothing in this act shall be

sonstrued to prohibit the sals of drugs and mediocines on Sundeay."

The Aot of 1883 (Ceneral Laws, 18th Leg., p., 66}, en-

Sitled, “An Act to Amend Article 186 (ocodification of 1879) of
the Panal Code," Section 13

."Be it enaoted by the Legislature of the
State of Texas: That Art., 186 of the Penal Cods

be amended 20 a8 hareafter to rsad as follows,
to-wit1

"Art. 186, Any merchant, grooer, or dealer
in wares or merchandiss, or trader in any lawful
business whatsosver,....who shall ssll or barter
on Sunday, shall be fined...., provided this Art-
1¢le shall not apply to markets or dealsrs in pro-
visions as to the sale of provisicos mede by them

€fore9,00 o'cloock A.¥., nor the sale of burial or
8hrouding nmaterial; provided, the sale of news-
papers, ice and milk at any hour 4n the day shall
be permissible....", and also exempts the sending
Or receiving of telsgraph messagss.

ut The Act of 1887 (General Laws, 20%h Leg., p. 108},
in itl‘d- rAnanding the Sunday Law - Additional Exe=ptions,”
Artiocle 186a (codification of 1879) says:
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“The preceding artiole (186) shall not spply
to markets or dealars 1in provieions as to salaes....
before 9.00 o'0look A.M., nor t the sale of buriel
or shrouding msterial, newspapers, i¢s, ice erean,
milk, nor to the sending of tslegraph or telephons
messages at any hour of the day, nor to ksepsrs of
4drug stores, hotels, boarding houses, resteurants,
livery stadles, barber shops, bath houses, or ice
dealers, nor t¢ telegraph or telephons offices."

The Aot of 1891 (Ceneral lLaws, 22nd Leg., p. 173},
reads the sams aa sbove, except that barber shops are omitted
as being excepted,

The Act of 1925 (39th Leg., p. 347, oh. 139, | 1),
adds to ths excepted articles "gasolins or other motor fuel™
and "vehiole lubricants.,"

The Aot of 1931, amending Article 287 (42nd Leg.,
p. 195, oh, 116), adds "motion plioture shows or theatres opar-
ated in any inoorporated c¢ity or town after 1,00 o'olook P.M."

Thus while the Aot of 1871 specifically axempts "drugs
and medioines,” and the Aot of 1887 simply excepts "kespers” of
drug stores, hotels, and restaurants, yet in Searocy ve. Stats,
(1889), infra, the oourt interpreted the exceptions as limited
to 4rugs and medicines; and in Saleh vs, State (1922), infra,
the eourt again expressed itsslf very clearly as oconsidering
that drug storss are limited to the sals of drugs and medidines,
and restaurants and hotels to the sals of foods, although in
1918 (Orimes vs. State, infra), the court hed held that "in
construing the statutory exceptions, the ordinary signification
of the words used controls.”

All casss oited herein post-date the Act of 1887,

vith regerd to the first part of your guestion, hav-
ing to do with d4rug stores, hotels, restaurants, ste.:

In Searoy vs. State, 51 S. . 1119 (Ct. Cr. App. of
Texas, June 1, 1899}, the defendant had bsen convicted of sell-
liquor on Sunday, end appealsd on the grounds that the Sun-
day law 1s "dless legislation." The oourt ruled that tais is
Rot 85, and held that the Legislature has the right to exempt
O¢rtain articles, and =aid in part:

»Drugs end medicines wers very properly placed
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in this category, and the kesper of & drug store is
authorized to ssll A4rugs and medioines, dut not sth-
er goods that 40 not belong in this cless.™

. In the csze of Saleh vs., State, 91 Tex. Cr. Rep. 316,
{Ct. Cr. App. of Texas, March 22, 1922), the court held that
Saleh, the propristor of a oold drink stand, 414 not violate

the ocustoasr testified he dought in lieu of breakfast ez s
frequent practice, bdecauss, the court seid, ailk was exempt dy
the act, and chocolate was held %o be & food. In rendering
the decision, the ocourt said in parh:

“"The articles in question (Artieles 302, 303,
Penel Cods, Codification of 1911) as construed dy the
ocourt in Searcy vs, State, A0 Tex. Cr. Rep. 460, 51
S. W. 1119, are not intended $o exsapt restaurant
keepers, hotel keepers and keepers of drug stores in
ths transaction of all business whioh aight de en-
gaged in by them in conneotion with thelr general
occupation; but is intended to exempt hotel keapers
and restaurant kespers in the sale of foods to the
pudblie, and d4ruggists in the ssle of érugs and medi-
oines. )t is apparant that the purposse of the leg-
islature was to exempt the lrEIofcu s0ld and not
the seller by reason of the charaocter of btusiness
he might be engaged 1in. phasis ours.

In Grimes vs. State, 200 8. ¥W. 378 (Jan. 16, 1918},
the Texas Court of Criminal Appeals quoted from 37 Cyo. 548,
as follows:

"‘here the statute contains no exeéeptions,
the nature of the business of defendant is imma-
terial, and the fact that it 1s & work Oof neces-
sity, or charity, or that it is not unlawful 1n
itself, constitutes no defenss. In construing
the statutory excseptions, the ordinary signifi-
cation of the words used controls.”

The fact that the Lsgislaturs in amending from time
0 time the Act of 1871, preventing the sale of goods, to ex-
S2pt certain srticles, has in each cese added exprass excep-
iong, tends to bear ocut the contention that the sale of any
rticls not excerted is a violation of the law. ‘hile the
Phraseology was somewhat altered in 1887, the wording of the
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eot has not been changed since then, exocept to add specifie
sxceptions as to articles (gasoline, oil and vehiols lubri-
cents, in 1925) and one dusiness (motion piotures, 1931).

Yor further references, see 39 Tex, Jur. 858, et s2eq.,
60 C. J. 1042, et s6q., 59 A. L. R. 1547, et seq.

In regard to the question whether garages and filling
stations may sell sutomodile parts and soocessories:

In Orimes vs. Stete, suprs, the court upbeld a con-
viotion on the grounds that "a sale of angine 24l by & desler
ia automobile supplies was not sxoepted as a work of necesaity,
where there was nothing to prevent the acquisition of the oll
froa & provision desler or 4drug store...."

In Johnson vs, State, 246 S. ¥W. 1033 (Ct. Cr. App. of
Texas, 1923), the court upheld the convictlion of Johnson, even
though he teatified that he had besen told by & prosecuting of-
fioer that the selling of gasoline on Sunday only to cars ooa- -
Pelled to have gasoline to reach their destination would not
violate the law., The court said in part:

wsrtiole 303 (Codiflication of 19ll) exempts
from the provision persons sngaged in certein
clesses of dbusiness, dut the exeamption does not
inelude the kesper Of a garage nor name gasolins
as an article which may be s0ld."

¢ In the amended Article (287, Peneal Code, passed by
he¢ 39th Legislaturs, 1925), gasoline and "other motor fuel™
nd "yehiele lubricants” are expressly exoepted. If the Leg-
e lature had meant to exoept parts and accessories, it would
Oubtless have so stated, :

This interpretation of the statutes as applied to
g'rnsn- and £111ing stations ie& further substantiated by the
23" of Daniels st al. vas, Southern Surety Co., 40 S. W. (24}
Som. In this ocase the widow of Daniele was suing the Southern
h:ﬁ‘ty Compeny for compensation benefits, whioh the company
Y refused to pey on the ground that the deceased was employed
.’ the £1{11ing station on Sunday, and was engaged in changing

tire when injured.

e The ocourt, while holding that whether this constituted
Se2sary labor was a question of fact to be determined by the
Ury, added that, "It is also true that 1t (the service station)
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had for sale automobile tires, tades, and accessories, bdut
there is no intimation thet anyons connested with the bus-
iness, sither as owner or employse, 5014 or contemplated
asking sales of automobile tires, tudes, or any other anto-
a0bile aoccessory on Sundey...."

Clearly the court would hold the sale of such articles
on Sunday to bs §1legal,

The foregoing authorities indicats, therefore, (1)
that drug stores are privileged to sell only drugs and medi-
olnes, foods, and newspapers on Sundays, and that hotels and
restaurants ars privileged to sell only foods; (2) that garages
and filling stations are permitted to sell gasoline, oil and
ludbricants on Sundays, but not acosssories or perts,

Yexry truly yours
ATTORREY GENERAL OF TEXAS

o Y MR T A,

Walter R. Koch . .
Assistant
APPRGVED '

OPINION
COMMITTEE

WRX/o0g

BY.
CHAIRMAN

APPROVETMAY 16, 1940
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